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 “The end cannot justify the means, for the simple and obvious reason that the 
means employed determine the nature of the ends produced.” 

 – Aldous L.  Huxley 
 
  Initially, the COPP’s obdurate pursuit of Mr. Wittich only deprived Mr. 

Wittich of his rights under Montana and United States law.   Now the COPP seeks 

to uphold actions that will adorn subsequent Commissioners with the unintended, 

ungranted, and unfettered power that it wielded against Mr. Wittich - becoming an 

arm of the political party that sits in the Governor’s office. If the means employed 

by the COPP to prosecute Mr. Wittich are upheld, it will undermine a process that 

was meant to preserve fairness and equity in both the political arena and courtroom. 

ARGUMENT 
 

VII. THE UNDERLYING LAWSUIT WAS NOT PROPERLY BEFORE 
THE DISTRICT COURT. 

  
“’Jurisdiction’ means the right and authority of a court to adjudicate the 

subject matter of the case and make binding decisions thereon.” F.W. Woolworth 

Co., Inc. v. Montana State Dept. of Labor and Industry, 192 Mont. 289 at 298, 627 

P.2d 851 at 857 (1981), citing, State v. Bonner, 123 Mont. 424, 214 P.2d 747 (1950). 

“The emblements of the District Courts to adjudicate controversies is delimited by 

the sovereign grant of power to the courts found in our state constitution and in 

statutory law.”  Id.  (emphasis added).  Numerous cases cited in Wittich’s opening 
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brief hold that where administrative remedies are not exhausted,1  or statutory 

prerequisites not complied with,2 the District Court is not conferred jurisdiction to 

consider the matter.   

The COPP contends that Wittich’s arguments are not jurisdictional issues, but 

“in truth . . . a question of statutory interpretation.”  (COPP Brf. 13).  Its brief does 

not provide law or even argument to support this position.  Perhaps the ink wasn’t 

spent on this specific topic because it doesn’t matter whether the issues are couched 

in jurisdictional or statutory interpretation terms: it’s finding in favor of Wittich 

would deem the underlying proceedings improper and nullify them.3  

a. Montana Law Explicitly Requires a Written Administrative 
Complaint Naming the Alleged Violator.  

																																																								
1 See e.g., Art v. Montana Dept. of Labor and Industry, 2002 MT 327, 313 Mont. 
197, 60 P.3d 958. 
2 See e.g., Cottonwood Hills, Inc. v. Montana Dept. of Labor and Industry, 238 
Mont 404, 777 P.2d 1301 (1989). 
3 Wittich maintains that the issues presented are jurisdictional issues because they 
pertain to the District Court’s right and authority to adjudicate the underlying matter.  
At the very least, the issues should be treated as a jurisdictional. Doing so would 
permit a party to contest the propriety of the lawsuit at the outset; rather than being 
forced through discovery, motions and trial before the issue can even be addressed 
(as Wittich was required to do).  To hold otherwise runs contrary to judicial 
economy.  In fact, Wittich actually filed 23 pretrial motions, some of which 
contested the ability of the Court to adjudicate the case early on.  Of the 23 motions, 
all were denied but two.  For this Court’s ease of reference to the Record, Wittich 
provides in his Appendix a summary, with reference to document numbers, of his 
pretrial motions.	
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The office of the COPP was intended to be reactive, not proactive.  Any 

investigation and subsequent lawsuit against a candidate must be preceded by a 

written administrative complaint from an individual, and not premised on one that 

the COPP solicited.   Montana Code §13-37-111, which is titled “Investigative 

Powers and Duties – recusal”, clearly premises the COPP’s powers on a filed 

administrative complaint because the statute refers to “allegations” of a violation 

throughout: “the commissioner is responsible for investigating all of the alleged 

violations . . . and in conjunction with the county attorneys is responsible for 

enforcing these election laws.” Montana Code §13-37-111(1) (2010) (emphasis 

added).  Montana Code §13-37-111(2) states that “Upon the submission of a written 

complaint by any individual, the commissioner shall investigate any other alleged 

violations. . .”  (emphasis added).  The Montana Administrative Rules explain that 

the written complaint “shall name the alleged violator [and] . . . describe in detail 

the alleged violation . . .”  Mont. Admin. R. 44.10.307(d) (2010) (emphasis added).    

 The COPP argues that Ms. Bonogofsky’s complaint met §13-37-111(2), 

MCA’s and ARM 44.10.307(d)’s requirements because the administrative 

complaint specifically named Mr. Kennedy and detailed his violations of Montana’s 

election laws.  This argument, however, conveniently ignores the fact that the 

underlying lawsuit was filed against Mr. Wittich, not Mr. Kennedy.   
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The COPP justifies its lawsuit against Wittich because it actively sought Ms. 

Bonogofsky to “expand” her administrative complaint to include him. The COPP 

claims it was warranted in doing so because Ms. Bonogofsky’s administrative 

complaint, although not made against “other candidates”, generically stated the 

phrase “other candidates” in the body of the administrative complaint. (COPP Brf. 

p. 14; Doc 252, p. 4 of Ex. 1).   Section 13-37-111, MCA, however, does not provide 

the COPP with power to actively solicit administrative complaints against 

individuals. This, as stated in Wittich’s opening brief, would permit political 

interests to abuse the office and use it for political purposes.   

b. The Lewis and Clark County Attorney is Not the Overseer of Local 
Elections Around the State  

 Like its interpretation of §13-37-111, MCA and ARM 44.10.307(d), the 

COPP argues for an unjustifiable expansion of §13-37-124(1), MCA to support its 

refusal to refer Wittich’s matter to the Gallatin County Attorney.  Montana Code 

§13-37-124(1) requires that “whenever the commissioner determines that there 

appears to be a violation sufficient to justify a civil . . . prosecution under chapter 35 

of this title or this chapter, the commissioner shall notify the county attorney of the 

county in which the alleged violation occurred . . .”  (emphasis added). 

The COPP contends that every reporting violation occurs in Lewis and Clark 

County because that is where the COPP office is located. (COPP Brf. p. 17). Yet 

every violation of a campaign finance law includes a reporting component for either 
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reporting an inappropriate contribution or expenditure made, or failing to report a 

contribution or expenditure.  The COPP’s application of the statute, therefore, would 

always permit it to exclude county attorneys around the state in favor of the Lewis 

and Clark County Attorney.  Once again, the COPP’s reading and application of the 

Montana statutes is simply an attempt to commandeer power that was not granted to 

it.   

Reading §13-37-124, MCA “as a part of a whole statutory scheme”4 it’s clear 

that the statute was not intended to provide the Lewis and Clark County Attorney 

with oversight over local campaigns around the state to the exclusion of other county 

attorneys.  Section 13-37-124, MCA is titled “Consultation and Cooperation with 

County Attorney”.  After referral to the appropriate county attorney §13-37-113, 

MCA states that “all prosecution must be brought in the state district court for the 

county in which a violation has occurred or in the district court for Lewis and Clark 

County”: demonstrating that the phrase - “where the violation occurred” -  is not 

synonymous with Lewis and Clark County. (emphasis added). 

Moreover, the COPP’s reliance on the District Court’s extraordinary example 

of a candidate signing reports in Alberta, Canada to immunize themselves is 

misplaced.  That reasoning completely ignores the fact that the candidate is reporting 

																																																								
4	Orr v. State, 2004 MT 354, ¶25, 324 Mont 391, 401, 106 P.3d 100, 107	
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contributions and expenditures that are being collected and/or used in the Montana 

county that they are running for office in – the county where the violations occurred.   

If the COPP’s interpretation is adopted, it would make the Lewis and Clark 

County Attorney the overseer of all Montana campaigns. The statutory scheme, and 

language of §13-37-113, MCA was not meant to allow the COPP to refer every case 

to the Lewis and Clark County Attorney at the expense of other Montana county 

attorneys.  County attorneys from each county were intended to participate in the 

prosecution of purported campaign finance violations by candidates running for 

office in their communities. 

c. Since an Administrative Complaint was Never Filed Against 
Wittich, the COPP was Obligated to Issue a Notice and Order of 
Non-Compliance 

The COPP contends that Wittich’s argument that the COPP failed to serve a 

Notice and Order of Non-Compliance was waived because it was raised on a prior 

appeal in this matter, but not in the district court. These statutorily mandated 

prerequisites to filing suit, however, are jurisdictional.5  Matters of jurisdiction are 

not waived and can be raised at any time even sua sponte by this Court.  See, Pinnow 

v. Montana State Fund, 2007 MT 332, ¶16, 340 Mont. 217, 221 – 222, 172 P3d 

1273, 2176 (“[J]urisdiction involves the fundamental power and authority of a court 

																																																								
5 See e.g., State v. Matthews, 183 Mont. 405, 407, 600 P.2d 188 (1979) (denoting that the 
statutory obligation of referring a complaint to a proper county attorney prior to filing suit was 
jurisdictional).	
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to hear and decide an issue . . . Indeed a court which in fact lacks such jurisdiction 

cannot acquire it even by consent of the parties . . . ‘courts including this Court, have 

an independent obligation to determine whether subject-matter jurisdiction exists, 

even in the absence of challenge from any party.’”) (quoting Stanley v. Lemire, 2006 

MT 304, 334 Mont. 489, 148 P3d 643). 

“After a complaint is filed with the commissioner pursuant to 13-37-111, the 

procedures described in this section regarding the provision of notice and issuance 

of orders of noncompliance is not a prerequisite to initiation of any other . . .  judicial 

action . . .”.  Mont. Code Ann. §13-27-121(5).  The COPP’s argument that a Notice 

and Order was not necessary hinges on its argument that an administrative complaint 

was filed against Mr. Wittich.  As briefed above, it’s clear from the record that an 

administrative complaint was not filed against Mr. Wittich, but against Mr. 

Kennedy.  A Notice and Order was, therefore, required to be provided to Mr. Wittich 

in accordance with §13-37-121, MCA.  Since it was not, Wittich was deprived of 

the opportunity to petition the Gallatin County District Court for review of that Order 

of Non-Compliance.  Mont. Code Ann. §13-37-122 (A candidate . . . who is the 

subject of an order of noncompliance may seek judicial review in the district court 

of the candidate in which the candidate resides . . .”). 

VIII. WITTICH’S FIRST AMENDMENT RIGHTS HAVE BEEN 
VIOLATED  
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a. The Parties and District Court Were Aware that Wittich’s Ninth 
Affirmative Defense Contested Montana’s Definition of 
Contribution in Jury Instruction 19. 

Wittich asserted his First Amendment defense, or ninth affirmative defense, 

prior to trial (Doc. 230).  The District Court, and the COPP were apprised that this 

defense was premised on the definition of contribution in §13-1-101(7)(a)(i)(2009), 

MCA (COPP Brf. p.18-19), which was expressed in Jury Instruction 19. The COPP 

argues that issues pertaining to Wittich’s ninth affirmative defense were not 

preserved for appeal because he did not object to Jury Instruction 19.  (COPP Brf. p. 

9). The COPP’s argument is misleading.    

Wittich ensured that his ninth affirmative defense was included in the pre-trial 

order -- “Well, but [Plaintiff] signed the Pre-Trial Order and there it is as a 

contention.” (3/24/16 Tr. 48:1-2) – and was reassured by the District Court that, even 

though it would not permit him to offer evidence related to the defense during trial, 

the defense was preserved for appeal -- “Well it might be able to be raised on appeal 

if the jury were to determine he violated the statute: ‘I appeal that, I was convicted 

under an unconstitutional statute . . .’” (3/24/16 Tr. 45:21-46:2).  

After the evidence phase of trial concluded, and during the discussion on 

Jury Instructions, the COPP moved to strike the ninth affirmative defense and 

Wittich’s attorney stated: “Your Honor, we believe that . . . his prosecution, is, 

indeed, a violation of First Amendment Rights . . . so we would preserve and insist 
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that affirmative defense be maintained, Your Honor.”  (Tr. 1036:15-23).  In 

response, the Court denied the COPP’s motion to strike stating:  

All right. Well, First Amendment matters, those types of 
constitutional claims, I think, from an evidentiary 
standpoint, were restricted by the Court at the pretrial 
conference . . . it doesn’t raise the type of claims that are 
appropriate for submission to the jury . . . everybody’s 
position has been preserved.   

(Tr. 1036:15-1037:12).  The parties then immediately addressed the Jury Instructions 

in the same discussion.  (Tr. 1046 – 1047).  

The ninth affirmative defense that contests the constitutionality of Mont. Code 

Ann. §13-1-101(7)(a)(i)(2009), and the definition contained in Jury Instruction 19, 

was explicitly preserved, and the District Court confirmed such during discussions 

on the Jury Instructions.  Nevertheless, the District Court denied Wittich’s Motion 

for New Trial, in part, because he did not object to Jury Instruction No. 19. (Doc. 

546 p.4).   

As a result, Wittich’s appeal presents two arguments pertaining to his ninth 

affirmative defense: 1) that Mont. Code Ann. 13-1-101(7)(a)(i)(2009) was 

unconstitutionally applied to him by the COPP because “it actively sought to prevent 

such an application and actually enforced the statute contrary to Buckley and its 

progeny” (Wittich Brf. p.22); and 2) that the District Court’s denial of his motion 

for new trial was an abuse of discretion because it erroneously concluded that the 
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issue was not preserved, and because it permitted Jury Instruction 19 while 

prohibiting Wittich’s ninth affirmative defense at trial.  (Wittich Brf. p. 37). 

b. The COPP Did Not Apply The Express Advocacy Test to The 
Contributions Allegedly Received and Applied §13-1-
101(7)(a)(i)(2009), MCA in An Unconstitutional Manner. 

The definitions in §§13-1-101(7)(a)(i)(2009) (for contribution) and 13-1-

101(11)(2009) (for expenditures) were held constitutional only because the COPP 

assured that it interpreted the word “influence” over the last 18 years using the 

express advocacy of a candidate or ballot issue standard that arose in Buckley.”  

Montanans for Community Development v. Motl, 54 F.Supp.3d 1153, 1160 (D. 

Mont. 2014).  

The COPP presented two types of letters in the underlying litigation: letters 

sent by Wittich’s campaign and issue letters sent by third-party groups.  (Compr. 

Trial Exhibits 41-45 (Wittich Letters) with 29-34 (Third-Party Letters)).6 Notably, 

the third-party letters were sent out in other districts, pertaining to other races, and 

did not involve SD 35.  (See, e.g. Trial Exhibits 28-33, 35, and 37). Nevertheless, 

Motl, without basis, estimated that 10,400 of these types of letters were mailed out 

in SD 35.  (Tr. 624:15 – 625:2).  

The COPP did not determine in its investigatory phase, or in the District 

Court, whether these third-party letters were express or issue advocacy.  The COPP 

																																																								
6 These issue advocacy letters were deemed the “attack” letters during trial. 
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argues that such a determination was unnecessary because “[t]he distinction between 

express and issue advocacy only comes into play when evaluating free speech rights 

to make an independent expenditure [not a coordinated expenditure] . . . which are 

considered under Montana law to be . . . contributions to the campaign.” (COPP Brf. 

p.22).  This, however, leads us back to the fact that Montana’s definition of 

contribution was only held Constitutional because the COPP applied the express 

advocacy standard, which the COPP concededly did not even attempt to do.  The 

COPP actively pursued Wittich for receiving contributions that were protected by 

the First Amendment. 

IX. MONTANA LAW SPECIFICALLY PROVIDES THAT WITTICH 
HAD A VESTED RIGHT TO HAVE THE JURORS THAT WERE 
ACCEPTED AND SWORN IN 

 Wittich’s attorney did preserve the dismissal of Juror 9 for appeal.  The 

District Court asked: “Well do you think you have a right to her . . .?” Wittich’s 

attorney responded: “I don’t think she’s disqualified herself for cause, and . . . she 

said that she’s prepared to go forward . . . until she says something that would 

disqualify herself for cause . . .” (Tr. 181:21-25).  The District Court consider this 

issue during trial, and in Wittich’s Motion for New Trial.  The issue was preserved 

for appeal. 

 The COPP next argues that the District Court was justified in excusing Juror 

9 because of her “erratic emotional state”.  The problem with this argument is that 
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this is not the actual reason that the District Court excused her.  The District Court 

specifically stated that “She didn’t say it to us, but she said it to Megan.  She said 

she had an opinion about the case.  I don’t think I can ignore that . . .” and then it 

dismissed her. (Tr. 182:1-3).  It thereafter stated: “Hopefully, that is one of those 

things where the Supreme Court would say in the sound discretion of the trial judge.  

It is a matter of discretion.  I got to do what I feel on that one.  I’m very concerned 

that she expressed an opinion that she was not forthcoming with here.”  (Tr. 183:2-

7).  Juror 9 was clearly dismissed for forming an opinion after opening statements, 

which is not grounds for dismissal under Montana law. 

 The COPP also mischaracterizes Wittich’s argument as “having a right to a 

juror likely to think or vote in a particular way.” (COPP Brf. p. 23). Wittich contends 

that he is entitled to a juror that was accepted and sworn to hear his case.  Indeed, 

this Court recognizes that a party has a right to have a particular juror hear their case 

if that juror was accepted and sworn in.  “[N]o person can acquire a vested right to 

have any particular member of a panel sit upon his case unless and until such 

member has been accepted and sworn.” State v. Moran, 142 Mont. 423, 447, 384 

P.2d 777, 790 (1963); State v. Huffman, 89 Mont. 194, 296 P. 789 (1931).   

Here, Juror 9 was accepted by the parties and sworn in.  In fact, she heard 

opening statements. The juror’s dismissal violated Wittich’s vested right to have 

Juror 9 sit on his panel unless that dismissal was otherwise permitted by law.  See, 
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§25-7-304, MCA (enumerating that a judge may dismiss an impaneled juror for 

illness; Mont. R. Civ. P. 47(c) (an alternate may only replace a principal juror who 

becomes unable or disqualified to perform their duties).  The juror was not dismissed 

pursuant to any law - in fact her dismissal was contrary to §25-7-304, MCA and 

Mont. R. Civ. P. 47, and constituted reversible error because it deprived Wittich of 

a fair trial.7   

X. MOTL’S TESTIMONY WAS CONCEDEDLY IMPROPER AND 
WITTICH’S MULTIPLE OBJECTIONS TO IT PRESERVED THE 
ISSUE FOR APPEAL 

 
At the outset, it is important to note that the COPP concedes, and does not 

contest, that Motl’s testimony was improper. Rather, it only argues that the issue was 

not preserved for appeal. 

The COPP correctly states the general rule that “‘A [party] must make a timely 

objection to properly preserve an issue for appeal.’”  State v. Favel, 2015 MT 336 

¶17, 381 Mont. 472, 476, 362 P. 3d. 1126, 1130.  The Montana Supreme Court 

carved out an exception to this rule holding that “a motion in limine may ‘preserve 

an issue for appeal in some instances even though a contemporaneous objection to 

																																																								
7 After benefiting from having a juror removed, the COPP took advantage of 
opportunities that they were instructed were not proper for trial.  (See e.g. 
03/24/2016 pp. 67:23-69:12; Tr. 998:18-21) (COPP was instructed during pretrial 
conference not to, and agreed not to, reference pretrial rulings on summary 
judgment, but nevertheless referenced it during trial). 
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an alleged error is not made at trial.’”  Id., citing State v. Ankeny, 2010 MT 224, ¶35, 

358 Mont. 32.  This Court reasoned that: 

a party need not make a contemporaneous objection if the 
objection would be redundant of a motion in limine. . . We 
have encouraged the use of motions in limine to preserve 
objections in cases where ‘[a] party may not wish to 
register an objection in the presence of the jury for tactical 
reasons, yet may wish to preserve the objection on 
appeal.’  A party raising an objection through a motion in 
limine ‘need not continually renew the objection to 
preserve alleged errors for appeal.’  

 
Anderson v. BNSF Ry., 2015 MT 240, ¶ 77, 380 Mont. 319, 346, 354 P.3d 1248, 

1268 (internal citations omitted).  “To preserve an objection for appeal through use 

of a motion in limine, the objecting party must make the basis for his objection clear 

to the district court.”  State v. Crider, 2014 MT 139, ¶ 20, 375 Mont. 187, 193, 328 

P.3d 612, 618. 

Wittich’s motion in limine clearly articulated that the opinions offered by Motl 

were improper opinions that applied law to fact.  (Doc. 300, p.4).  The COPP does 

not contest that. Rather, it argues that the District Court never denied Wittich’s 

motion on that specific ground, and that pursuant to State v. Favel, Supra, Wittich’s 

objection was not preserved for appeal. (COPP Brf. 28).  The COPP’s reliance on 

Favel is misplaced because the record is clear that the District Court denied Wittich’s 

Motion in limine in total.  
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In Favel, Ms. Favel filed a motion in limine requesting the district court to 

exclude evidence of preliminary breath test results and argument by the prosecution 

that may shift the burden of proof from the state to her.  On the day of trial the district 

court ruled from the bench on this motion in limine.  The district court granted Ms. 

Favel’s motion regarding the preliminary breath test, but did not address the burden-

shifting argument and instead turned to other motions.  This Court held that since 

the district court “did not rule on the propriety of any potential questions and 

arguments from the prosecutor” and “Favel failed to object during the prosecutor’s 

direct examination . . . Favel did not properly preserve her allegation of prosecutorial 

misconduct on appeal.”  Favel 2015 MT 336, ¶22.  

 Here, however, we have the benefit of a written order clearly denying 

Wittich’s Motion in limine in its entirety. The Court’s order denying that motion 

begins by stating that “Wittich argues that the substance of Motl’s expert testimony 

is tantamount to offering legal conclusions, something the rules forbid.”  (Doc. 388, 

p.1).  The order concludes stating that “Upon examining the parties’ arguments, the 

Court disagrees with Wittich.  Motl is both a proper and expert and fact witness for 

this trial.  Therefore, Wittich’s Motion to Exclude Motl is DENIED.”  (Doc. 388, 

p.4).  The District Court did not deny Wittich’s Motion in part: it denied the Wittich’s 

motion in limine in its entirety.   
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Moreover, at trial Wittich’s attorney objected to Motl’s application of law to 

fact at the first opportunity: “Your Honor, if I may have an objection, we would 

object to the legal opinion being expressed.  And may we approach?” (Tr. 593:20-

594:1).  Whereupon a sidebar was held that discussed Wittich’s motion in limine. 

Wittich’s attorney thereafter made no further objections asserting that the testimony 

was improper legal conclusions.  The COPP knows what was discussed during that 

sidebar, and its argument that Wittich failed to preserve the objection to Motl’s 

testimony as an improper application of law to fact is disingenuous.8 

XI. CB PEARSON WAS NOT QUALIFIED AND THE DISTRICT 
COURT’S DENIAL OF WITTICH’S MOTION IN LIMINE 
PRESERVED THE ISSUE FOR APPEAL 

  
Similarly, the COPP argues that Wittich failed to preserve his objections to 

Mr. Pearson’s testimony because “He did not object to Pearson’s testimony on the 

value of certain campaign activities.”  (COPP Brf. p.32).  That, however, ignores the 

motion in limine exception that is briefed above; as such it will not be restated here. 

The record is clear that Wittich’s Motion in limine explicitly objected to 

Pearson’s testimony on the grounds that “[He] is not qualified to express opinions 

																																																								
8 The COPP also improperly states that Wittich’s opening brief concedes that his 
objection was not ruled on: “The district court did not rule on Wittich’s third issue, 
as Wittich candidly acknowledges (‘The District Court somehow ignored the 
argument that the opinions offered by the COPP were legal conclusions and were 
applying law to fact.’)”.  (COPP Brf. P. 28, citing Wittich Brf. Pg. 26) (emphasis 
added).  Simply because the District Court’s reasoning did not fully address the 
argument does not mean that the issue was not ruled on by the District Court.  
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on the fair market value of services provided in the labor market or the cost of 

mailers in 2010.”  (Doc. 301, p. 5).  The District Court’s order denying Wittich’s 

Motion begins “Although it is not entirely clear all of what Pearson will testify about, 

at least part of it includes testifying to the fair market value of services provided in 

the labor market. . .  Wittich argues that Pearson is not qualified because he is a 

lobbyist, not a person who knows the fair market value of services provided in the 

labor market of the cost of mailers in 2010.”  (Doc. 387).  The order concludes stating 

that “Upon examining the parties’ arguments, the Court disagrees with Wittich.  

Pearson is a proper expert witness for this trial.  If Wittich has concerns about his 

qualifications . . . he should raise those issues on cross examination.”  (Id. at p.3). 

Whether an expert is qualified to express opinions is a decision that must be 

made by the District Court, not the jury.  “An expert's testimony is reliable if: (1) the 

expert field is reliable, (2) the expert is qualified, and (3) the qualified expert reliably 

applied the reliable field to the facts. Harris, ¶ 36 (citing M. R. Evid. 702). The first 

two factors are determined by the district court.” Cleveland v. Ward 2016 MT 10, 

¶13, 382 Mont. 118, 122, 364 P.3d 1250, 1254. To leave the determination of 

Pearson’s qualifications up to the jury was an abuse of discretion.   

Even assuming, arguendo, that the District Court’s denial of Wittich’s motion 

in limine constituted a determination that Pearson was somehow qualified, that 

determination was also an abuse of discretion.  “Both Rule 702, M.R.Evid., and our 
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case law are clear that, before expert evidence can be admitted, “some foundation 

must be laid to show that the expert has special training or education and adequate 

knowledge on which to base an opinion.” Cottrell v. BNSF, 261 Mont. 296, 301, 863 

P.2d 381, 384.  Matter of Adoption of H.M.O. 1998 MT 175, ¶26, 289 Mont. 509, 

516, 962 P.2d 1191, 1196.  

Wittich’s opening brief illustrated that none of Pearson’s CV, report or 

testimony laid foundation to show that he was qualified to opine on the fair market 

value of labor and products in the 2010 printing industry.  He was a lobbyist, who 

was not educated or trained in printing, and never worked in or for a print shop.  The 

District Court’s denial of Wittich’s motion in limine was an abuse of discretion 

because it acted arbitrarily without employment of conscientious judgment. 

XII. THE TREBLING OF PENALTIES IS NEITHER 
COMPENSATORY NOR REMEDIAL, BUT PUNITIVE, AND A 
FINDING OF CULPABILITY MUST BE MADE  

 The COPP once again mischaracterizes the proceeding below.  The COPP 

contends that the Court only imposed a 1.5 multiplier on two penalties. (COPP Brf. 

p. 38, Doc. 513).  The District Court, however, specifically stated that it would not 

adopt the COPP’s interpretation during the dispositional hearing.  (06/17/2016 Tr. 

20:7-7-19) (“The commissioner has asked that I impose $19,599.00 times three, 

twice.  I can’t interpret the statute that way.  The Legislature says that the maximum 

penalty is $19,599.00 times three, not times three times two because there was one 
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$19,599.00 illegal contribution.”).  The District Court imposed the maximum 

penalty that the statute permitted.  

To determine whether a statue, which permits a court to impose treble 

damages, is punitive or not, the Court looks to whether the Legislature’s purpose of 

enhancing the damages is remedial, compensatory, or punitive.  Plath v. Schonrok, 

2003 MT 21, ¶¶26 and 27, 314 Mont. 101, 110, 64 P.3d 984, 990.  (Determining that 

the Montana Legislature’s underlying §30-14-133, MCA was not punitive, but rather 

compensatory or remedial).   

The COPP claims that to be punitive the statute must explicitly state that the 

court must make a finding of culpability. (COPP Brf. pp. 37-40).  The COPP, 

therefore, argues that §13-37-129, MCA is not punitive because the statute does not 

state that the court must make a finding of culpability.  This argument, however, 

ignores that the nature of the treble damages depends on the legislative intent.  Plath 

2003 MT 21, ¶¶26 and 27.   

If a statute states that a finding of fraud, malice, or oppression is required 

before trebling damages, it is a good indication – likely evident – that the legislature 

intended the trebling to be punitive.  However, the absence of such a statement in 

the statute does not preclude a finding that the legislature still intended the trebling 

to be punitive. 
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Wittich’s brief sets forth argument showing that the purpose, and nature, of 

§13-37-129, MCA is punitive; the entire argument will not be restated here.  It’s 

important to note, however, that the very “damage” that is being trebled under §13-

37-129, MCA is itself a penalty. The District Court even refers to it as penalties.  

(See e.g. Doc. 512’s reference to “Penalties”).  This leads to the question: if a penalty 

itself is being trebled, how can that trebling be anything other than punitive; it 

definitely is not compensatory or remedial. 

If damages imposed under a statue are punitive in nature, then Montana law 

requires a finding of conduct necessary to allow punitive damages before they can 

be awarded (e.g., fraud, oppression, or malice).  Plath 2003 MT 21, ¶ 26, (holding 

that malice, oppression or fraud is prerequisite to imposing punitive damages), citing 

T & W Chevrolet, 196 Mont. 287, 293, 641 P.2d 1368, 1371.  The District Court 

made no such finding.9 

CONCLUSION 

 The COPP’s prosecution of Mr. Wittich dripped of irregularity, and the trial 

was wrought with error.  The office of the COPP was created to evenly enforce 

Montana’s campaign finance laws within its statutory prescribed powers.  The COPP 

was never empowered, or intended, to be used to prosecute political adversaries on 

																																																								
9 And for good reason, there was no evidence Wittich actually knew about the alleged National 
Right to Work involvement in the election. 
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its own accord. The numerous errors that occurred at trial prejudiced Mr. Wittich 

and resulted in the verdict against him.  Mr. Wittich respectfully requests that this 

Court accord him the relief requested in his Opening Brief.  

 

RESPECTFULLY SUBMITTED this 26th day of May, 2017. 

     THE RABB LAW FIRM, PLLC 

 

     By: ____/s/ Michael Rabb_____________ 
      Michael L. Rabb 
      Attorney for Appellant 
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Docket 
No.

Date Motion Description Ruling

5, 6 4/25/2014
First Motion to Dismiss for Lack of 
Subject Matter Jurisdiction

Wittich argued that proper jurisdiction is 
Gallatin County; and that COPP never 
notified the Gallatin County Attorney.

DENIED

69,71 7/11/2014
Defendant Arthur Wittich's Motion to 
Compel

Wittich argued that COPP failed to 
adequately respond to Wittich's discovery 
requests because the answers were 
incomplete and evasive, and failed to 
produce the requested documentation, 
including documents relied upon by COPP 
in rendering the Sufficiency Decision 
against Wittich.

DENIED

96, 103 8/15/2014
Motion for Leave to File First 
Amended Counterclaims and First 
Amended Third Party Complaint

After receiving discovery documents which 
Wittich argued brought to light new facts, 
Wittich sought to amend his counterclaims 
and third party complaint.

DENIED

125, 
127

9/25/2014
Defendant's Motion for Rule 54(b) 
Certification

Wittich sought for the Court to certify its 
decision to dismiss Wittich's counterclaim 
for 42 USC §1983 and counterclaim for 
abuse of process as final. Upon certification 
Wittich planned to immediately appeal these 
claims to the Supreme Court.

DENIED

139 11/13/2014
Motion in Limine to Preclude C.B. 
Pearson's Testimony

The report of COPP's expert witness, C.B. 
Pearson,  was publicly disseminated and 
Wittich argued that his opinions and 
testimony were presented as true and 
accurate to the media. Wittich sought to 
preclude this testimony in order to avoid 
unfair prejudice to himself.

DENIED

141 11/13/2014
Motion to Strike Improperly Filed 
Document

Wittich argued that COPP violated the law 
regarding expert reports by filing CB 
Pearson's disclosure before it was to be used 
in the proceedings, and pointed out it was 
filed less than one month before elections. 
Wittich argued that because Pearson's report 
was publically disseminated,it influenced 
the public's perception of this matter.

DENIED
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167, 
169

8/13/2015
Defendant's Motion to Quash 
Subpoena

Wittich sought to quash a subpoena served 
upon Blackfoot Communications as broad 
and ambiguous because the subpoena 
requested "any and all" of Art's emails, 
email data, etc. for a period of over six 
years.

DENIED (with 
modification to 
produce 
documents to 
Court and 
Wittich for 
production of a 
privilege log 
before 
producing to 
COPP )

177 8/28/2015
Defendant's Motion to Quash 
Subpoenas (Verizon)

Wittich sought to quash a subpoena served 
upon Verizon Wireless as ambiguous, 
violation of privacy and requesting 
irrelevant information because each 
Subpoena requested over three years of 
monthly billing statements for Wittich's two 
Verizon cell phones.

DENIED (but 
modified to a 
production of 
records  for a 
period of 3 
years)

187, 
192

9/18/2015
Motion for Leave to File Amended 
Answer

Wittich sought to amend his affirmative 
defenses before the deadline set in the 
Scheduling Order, specifically the defense 
that COPP initiated this Complaint because 
of Wittich's political views, and argued that 
it violated his freedom of speech and 
association, both Constitutional defenses.

DENIED as 
to eighth 
affirmative 
defense 
(selective 
prosecution) 
only

209, 
212

10/28/2015
Defendant's Motion to Compel 
Discovery Compliance

Wittich asked the Court to compel COPP to 
produce documents to discovery requests 
that could possibly impeach him or be used 
in cross examination, along with 
clarification of vague answers.

DENIED

253 12/14/2015
Arthur "Art" Wittich's Motion for Rule 
37 Sanctions

Wittich sought sanctions against COPP and 
argued that COPP served an expert witness 
disclosure with new information more than 
30 days late.

DENIED

263 12/21/2015
Arthur "Art" Wittich's Motion for 
Summary Judgment

Wittich sought summary judgment and 
argued COPP could not produce evidence 
upon which a reasonable fact finder could 
find that Wittich received illegal corporate 
contributions.

DENIED

252, 
262

12/22/2015
Defendant's Motion to Dismiss under 
Rule 12(b)(1) for Subject Matter 
Jurisdiction

Wittich sought dismissal of this case and 
argued that no citizen ever actually filed a 
complaint with the COPP that named 
Wittich, or submitted the required detailed 
description of what violations apparently 
occurred. 

DENIED
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285, 
305

1/19/2016
Wittich's Motion to Strike Testimony 
of Green, O'Neill and Hofer

Wittich sought to strike affidavits attached 
to COPP's Motion for Summary Judgment. 
Wittich argued these affidavits were from 
witnesses whose testimony was never 
supplemented by COPP and was an abuse of 
discovery.

DENIED

302, 
310

1/21/2016
Wittich's Motion in Limine to Preclude 
Four Categories of Evidence

Wittich argued that in order to have a fair 
trial,  the Court should preclude from the 
trial any reference to dark money, reference 
or evidence of the sufficiency decision 
against Wittich, reference to evidence of 
other COPP cases against candidates, and 
any reference or evidence of documents 
related to other campaigns or candidates. 

DENIED in 
part, 
GRANTED 
in part as to 
excluding 
reference to 
COPP's 
sufficiency 
decision 
against 
Wittich

304, 
312

1/21/2016
Wittich's Motion in Limine to Exclude 
C.B. Pearson

 Wittich argue that in order to have a fair 
trial,  CB Pearson should be excluded from 
testifying at trial because he is not a 
qualified expert in the field of valuation of 
election "activities" and that instead he is a 
long time friend and political ally of Motl.

DENIED

300, 
314

1/21/2016
Wittich's Motion in Limine to Exclude 
Jonathan Motl

Wittich sought to exclude Motl from 
testifying as an expert and argued Motl 
cannot meet Rule 702's standard of what 
makes an "expert witness," and to exclude 
Motl from serving as a fact witness because 
he is also prosecuting the case. 

DENIED

298, 
308

1/21/2016
Arthur "Art" Wittich's Alternative 
Motion to Dismiss, or in Limine, re: 
Spoliation of Evidence

Wittich sought to have the case dismissed, 
or Motl barred from testifying, on the basis 
that Motl and his office purposefully 
destroyed damaging evidence.

DENIED

374, 
380

2/29/2016
Wittich's Motion to Strike Motl's 
Motion for Rule 11 Sanctions

Wittich argued that COPP filed his Motion 
for Rule 11 Sanctions in noncompliance 
with Rule 11, and therefore his motion 
should be stricken. 

DENIED

442, 
463

3/24/2016
Wittich's Motion for Continuance to 
Review & Analyze Discovery 
Responses

Wittich moved to continue the trial and 
argued a document dump of over 1,400 
pages by COPP gave a reason for a 
continuance. 

DENIED

438, 
460

3/24/2016
Wittich's Motion to Strike Motl's 
Unpled Claims in Pretrial Order

Wittich sought to strike contentions in 
COPP's Pretrial Order that he argued were 
never in the Complaint.

GRANTED
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444, 
459

3/24/2016
Wittich's Motion to Amend Pretrial 
Order to Correct Scrivener's Error

A clerical error omitted the name of a 
witness from Wittich's witness list, and he 
moved to add that witness, and argued that 
the witness had been on every other witness 
list. 

GRANTED
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